Vesting

Common Ways to Take Title to California Residential Property
Advantages and Limitations
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1 “Persons includes a natural person as well as validly formed cooperation, limited partnership, limited liability company or general partnership. Trust property is vested in the trustee (usually a natural person or corporation)
2 Transfers by spouses/domestic partners may require a quitclaim deed from the other spouse/partner for title insurance purposes.

3. If co-Owners are spouses/domestic partners, property may be subject to legal presumption of “community property” requiring consent of both spouses/partners to convey or encumber title notwithstanding vesting as “joint tenancy”

THIS IS PROVIDED FOR GENERAL INFORMATION ONLY. FOR SPECIFIC QUESTIONS OR FINANCIAL, TAX OR ESTATE PLANNING GUIDANCE, WE SUGGEST YOU
CONTACT AN ATTORNEY OR CERTIFIED PUBLIC ACCOUNTANT.

Vesting Descriptions

Title to real property in California may be held by individuals, either in Sole Ownership or in Co-ownership. Co-ownership of real property occurs when title is held by two
or more persons. There are several variations as to how title may be held in each type of ownership. The following brief summaries reference some of the most common
examples of each as providing by the California Land Title Association.

v Sole Ownership Sole ownership may be described as ownership by an
individual or other entity capable of acquiring title. Examples of common
vesting cases of sole ownership are:

2. Community Property with Right of Survivorship:

A form of vesting title to property owned together by spouses or

by domestic partners. This form of holding title shares many of the
characteristics of community property but adds the benefit of the right of
survivorship similar to title held in joint tenancy. There may be tax benefits
for holding title in this manner. On the death of an owner, the decedent’s
interest ends and the survivor owns all interests in the property. For
example: Bruce Buyer and Barbara Buyer, husband and wife, as community
property with right of survivorship, or John Buyer and Bill Buyer, spouses, as
community property with right of survivorship. Another example for same
sex couples: Sally Smith and Jane Smith, registered domestic partners, as
community property with right of survivorship.

3. Joint Tenancy:

A form of vesting title to property owned by two or more persons, who may
or may not be married or domestic partners, in equal interests, subject to
the right of survivorship in the surviving joint tenant(s). Title must have been
acquired at the same time, by the same conveyance, and the document
must expressly declare the intention to create a joint tenancy estate.

When a joint tenant dies, title to the property is automatically conveyed

by operation of law to the surviving joint tenant(s). Therefore, joint tenancy
property is not subject to disposition by will. For example: Bruce Buyer, a
married man and George Buyer, a single man, as joint tenants.

Note: If a married person enters into a joint tenancy that does not include
their spouse, the title company insuring title may require the spouse of

the married man or woman acquiring title to specifically consent to the
joint tenancy. The same rules will apply for same sex married couples and

- d tic partners.
v Co-Ownership Title to property owned by two or more persons may be 4 T omestic parners

i ; enancy in Common:
vested in the following forms: A form of vesting title to property owned by any two or more individuals in

undivided fractional interests. These fractional interests may be unequal
in quantity or duration and may arise at different times. Each tenant in
common owns a share of the property is entitled to a comparable portion
of the income from the property and must bear an equivalent share of
expenses. Each co-tenant may sell, lease or will to his/her heir that share of
the property belonging to him/her. For example: Bruce Buyer, a single man,
as to an undivided 3/4 interest and Penny Purchaser, a single woman, as to
an undivided 1/4 interest.

Other ways of vesting title include:

1. Trustees of a Trust:
A Trust is an arrangement whereby legal title to property is transferred by
a grantor to a person called a trustee, to be held and managed by that
person for the benefit of the people specified in the trust agreement,
called the beneficiaries. A trust is generally not an entity that can hold title
in its own name. Instead title is often vested in the trustee of the trust. For
example: Bruce Buyer trustee of the Buyer Family Trust.

1. A Single Man or Woman, an Unmarried Man or Woman or a Widow or
Widower:
A man or woman who is not legally married or in a domestic partnership
For example: Bruce Buyer, a single man.

2. A Married Man or Woman as His or Her Sole and Separate Property:
A married man or woman who wishes to acquire title in his or her
name alone. The title company insuring title will require the spouse
of the married man or woman acquiring title to specifically disclaim
or relinquish his or her right, title and interest to the property. This
establishes that both spouses want title to the property to be granted
to one spouse as that spouse’s sole and separate property. The same
rules will apply for same sex married couples. For example: Bruce Buyer, a
married man, as his sole and separate property.

3. A Domestic Partner as His or Her Sole and Separate Property:
A domestic partner who wishes to acquire title in his or her name alone.
The title company insuring title will require the domestic partner of the
person acquiring title to specifically disclaim or relinquish his or her right,
title and interest to the property. This establishes that both domestic
partners want title to the property to be granted to one partner as
that person’s sole and separate property. For example: Bruce Buyer, a
registered domestic partner, as his sole and separate property.

1. Community Property:
A form of vesting title to property owned together by married persons
or by domestic partners. Community property is distinguished from
separate property, which is property acquired before marriage or before a
domestic partnership by separate gift or bequest, after legal separation,
or which is agreed in writing to be owned by one spouse or domestic
partner. In California, real property conveyed to a married person, or
to a domestic partner is presumed to be community property, unless
otherwise stated (i.e. property acquired as separate property by gift,
bequest or agreement). Since all such property is owned equally, both
parties must sign all agreements and documents transferring the property
or using it as security for a loan. Each owner has the right to dispose of
his/her one half of the community property by will. For example: Bruce
Buyer and Barbara Buyer, husband and wife, as community property, or
Sally Smith and Jane Smith, registered domestic partners as community
property. Another example for same sex couples: Sally Smith and Jane
Smith, spouses, as community property.
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TRAO QUYEN SO’ HOU ‘ Cac cach dé nam gilr quyén s& hiru

QUYEN SO HJU CHUNG DONG SO HUU

BAT DONG SAN CONG BONG VO
QUYEN KIEM HUONG
Vg chong hoac ban doi
séng chung?

BAT DPONG SAN CONG DONG

Vg chéng hoac ban doi
séng chung?
Nhirng lgi ich vé& quyén sd hitu
phai bang nhau

Nhiing lgi ich vé& quyén sd hitu
phai bang nhau

Gia dinh tir quan hé hén nhan hay ban | Chuyén nhugng don va vg chdng hay ban
doi s6ng chung hoac cé thé dugc chi dinh | doi sGng chung can phai chi ra sy’ chédp
trong van kién chuyén nhuong chl quyén  thuén co thé néu trong van kién chuyén

bat dong san nhuong chi quyén bat dong san
Ngang bang Ngang bang
Ca hai vg chong hay ban
doi séng chung phai chap
thuén viéc chuyén nhugng
hay thé chap

Ca hai vg choéng hay ban

doi séng chung phai chap

thuén viéc chuyén nhugng
hay thé chép

Toan bd bat ddng san co thé bi bat Toan bd bat ddng san co thé bi bat

CAC BEN Hai nguai tra len' Hai th& nhan trd 1&n
Quyén s6 hitu c6 thé dugc phan chia . e
PHAN CHIA | thanh bat ct s6 Iuong Igi ich nao, bang Nhiing 19 ich vé quyén sg hitu
4 s phai bang nhau
nhau hay khéng bang nhau
M6t hodc nhigu chuyén nhuong (ludt | Chuyén nhugng don (tao ra nhitng Igi ich
TAO LAP phép cho réng nhitng Igi ich 1a nhu giéng nhau); viéc trao quyén sd hitu phai
nhau néu khéng c¢é chi dinh khac) can c vao quyén dong sd hitu
SO HUU VA N s
KIEM SOAT Ngang bang Ngang bang
TINHCOTHE | yos o Vi dong 55 hitu o6 hé chuyén nicng
CHUYEN Moi dong’sd huu c6 thé chuyén nhuong | riéng Igl ich ctia minh trir tru’dng‘hqp‘wec
hay thé chap Igi ich clia ho riéng ré chuyén nhuong doé tao nén quyén déng
NHUONG P
; s hitu
. Trur khi la ban doi da két hon hay ban - P — A A
QUYEN LUU | dei s6ng chung, loi ich clia ngudi dong V:‘-:)' 'n"r?uf‘”a ‘310%% Tguh”ig,'ég‘;”r?h%,:‘-‘ t:“ﬁ,gi
GIUDOIVOI | 6 hitu khang phu thudc vao nhiing 9 quy 9 9ng

MOT CHU SO

HUU cht sé hiitu khf':lC nh’ul’ng‘ c6 thé bi bat ngudi mac ng qua doi
budc phai ban
TRUONG
HOP NGUOI | Lai ich clia ngudi d& chét chuyén cho | Lai ich clia ngudi da chét tu ddng chuyén
PONG SO | ngusi dudc thiva k& cla ngudi nay bang sang ngudi sd hitu chung con séng

HOU QUA di chuc hay chét khong dé lai di chic (“Quyén kiém hudng”)
jaJe]

NHUNG . N . S e
THUAN LOI/ | Nhitng loi ich clia dong s& hitu c6 thé Quyén kiém hudng (trénh di chic da
BAT Lol co chuyén nhuong riéng® = .

THE CO thué cho vg/chéng

haop

quyén luu gitr cta nhiing ngudi méc no/

mac ng/chl & hitu khac nhung cé thé bat
budc phai ban néu trudc khi dong sd htiu/

chiing thuc); co thé ¢ nhitng bt Ioi v&  bén ddi vdi viéc chuyén nhuong; vo/chdng

budc phai ban dé tra ng clia vo/chdng
hoac ban doi s6ng chung

budc phai ban dé tra ng clia vo/chdng
hoac ban doi s6ng chung

1/2 1gi ich clia ngudi da chét
chuyén sang cho vg/chéng hay
ban doi séng chung trir khi dugc

stra d6i khac bang di chuc

1/2 Igi ich clia ngudi dé chét tu
dong chuyén sang cho vo/chéng
hay ban doi séng chung con séng

nhd quyén kiém hudng

Nhiing quyén kiém hudng da diéu kién;
yéu cau phai co su thoéa thuan clia ca hai

Quyén kiém hudng; yéu cau phai cé thoa
thuan clia ca hai bén dai vai viéc chuyén
nhuong; vo/chdng hodc ban doi séng
ho&c ban ddi séng chung? con séng c6 thé  chung? kiém hudng co thé co nhiing lgi

c0 lgi thé vé thué? thé vé thué

1. “Nhiing ngudi” bao gom mét thé nhan ciing nhu mét cong ty dugc thanh Iap hop 18, cong ty hop doanh hitu han, céng ty trach nhiém hiru han hay céng ty hop doanh thudng. Tai san tin thac dugc trao cho ngudi dugc Gy thac (thudng la

mot thé nhan hay cong ty).

2. Viéc chuyén nhudng bdi nhitng ngudi da két hon hay ban ddi séng chung cé thé doi hdi mét van kién tir bé quyén ti vo/chdng/ban dsi nhdm nhitng muc dich bao hiém quyén sd hitu.
3. Néu nhfrng ngudi dong sd hitu da két hén hay la nhitng ban ddi séng chung, bat déng sén cé thé tuy thudc vao gia dinh phap Iy vé “bat déng sén cong hiiu”, yéu cau sy déng y clia ca hai vg chdng/ban ddi dé chuyén nhugdng hay chdp

thuan quyén sd hiiu bat k€ quyén hudng loi la dong s@ hUu

TAI LIEU NAY BUGQC CUNG CAP CHI NHAM MUC DiCH THONG TIN CHUNG. NEU QUY V| CO CAC THAC MAC CU THE HAY MUON BIET HUGONG DAN VE LAP
KE HOACH TAI CHINH, THUE HOAC DI SAN, CHUNG TOI BE NGHI QUY VI LIEN HE VGI LUAT SU HOAC KE TOAN VIEN CONG CHUNG.

Mo Ta Vé Trao Quyén SA& Hiru

Quyeén sd hitu bat dong san & California co thé do cac ca nhan, du S¢ Hitu Boc Quyén hay Pong S& Hitu, nam gitt. Dong sd hitu bat ddng san xay ra khi quyén sé hitu thudc vé hai
ngudi trd 1én. Co mét s& thay ddi vé cach nam gilt quyén sd hitu & mdi loai hinh s& hitu. Cac ban tém tat ngén gon sau day tham chiéu dén mét s vi du thudng gap nhat vé méi trudng

ma Hiép Hoi Quyén Sé Hitu D4t Dai California cung cép.

v Quyén Sé Hitu Duy Nhat Quyén sd hitu duy nhat co thé dugc mé ta la quyén sd hitu
clia mdt ca nhan hay thuc thé khac co kha nang cé duoc quyén sé hitu. Vi du vé cac
trwong hop trao quyén sd hitu duy nhét thuong gap:

1.

N

w

Ngusi Ban Ong hodc Phu Nt Boc Than, Chua Két Hon hay Goa Bua:

Ngudi dan 6ng hay phu nit khéng két hén hgp phap hay cé ban tinh séng chung.

Vi du: Bruce Buyer, mot ngudi dan 6ng doc than.

. Ngusi Ban Ong Da Két Hon hay Ngudi Phu NiT la Bat Dong San Duy Nhat va Riéng
Biét ctia Ho:

Mot ngudi dan éng da két hon hay mot ngudi phu ni mudn co dudc quyén sd hitu ctia
riéng minh. Céng ty vé quyén sd hitu bao hiém quyén s& hitu sé yéu cau vg/chéng clia
ngudi dan éng hay phu ni¥ da két hén dé co dugc quyén s hitu dé tir b hay nhugng
lai quyén, quyén sd hitu va Igi ich d6i vai bat ddng san clia minh mét cach cy thé. Digu
nay chirng té réng ca vo va chdng déu mudn quyén sd hitu bat dong san dé dudc trao
cho ngudi vg/chdng nhu' 1a bat ddng san duy nhét va riéng biét cia ngudi vo/chdng do.
Cac quy téc nay ciing ap dung cho cac cép déng tinh d& két hén. Vi du: Bruce Buyer,
mot ngudi dan éng da két hon, 1a bat dong san duy nhat va riéng biét ctia anh &y.

. Ban Tinh Séng Chung la B&t Dong San Duy Nhat va Riéng Biét ciia Ngudi Do:
Ban tinh séng chung mudn ¢ dugdc quyén sd hitu ctia riéng minh. Céng ty vé quyén
sd hitu bao hiém quyén sd hitu sé& yéu cau ban tinh séng chung clia ngudi dé cé dudc
quyén sd hiitu dé tir bo hay nhuong lai quyé&n, quyén sé hitu va loi ich déi vai bat dong
san clia minh mét cach cu thé. Digu nay chiing té rang ca hai ngudi ban tinh séng
chung d&u muén quyén sd hitu bat déng san do duoc trao cho mét ngudi ban tinh nhu
1a bat dong san duy nhat va riéng biét ctia ngudi do. Vi du: Bruce Buyer, ban tinh séng
chung da dang ky, la bat ddéng san duy nhat va riéng biét cta anh &y.

v Dong S& H*u Quyén sd hitu déi véi bat dong san clia hai ngudi trd 1&n c6 thé dugc trao
theo cac hinh thirc sau day:

1.

B&t Dong San Cong Dong:

Hinh thirc trao quyén sé hitu bat dong san thudc sé hitu chung clia nhiing ngudi da
két hon hay ban tinh séng chung. Bat dong san cong dong duoc phan biét véi bat
doéng san riéng, la bat dong san co dugc trude khi két hdn hoac trude khi co quan hé
ban tinh séng chung & dang qua ting hay véat dé lai riéng, sau khi ly than hop phap,
hodc dugc dong y 1a thudc s& hitu clia ngudi vo/chdng hay ban tinh séng chung béng
van ban. Tai California, bat ddng san duoc chuyén nhugng cho ngudi da két hén hay
ban tinh séng chung dudc cho 1a bat dong san cong dong trir khi dugc quy dinh khac
(trc 1a bat déng san cd dugc nhur 1a bat dong san riéng & dang qua tang, vat dé lai hay
thoa thuan). Do tat ca cac bat dong san nhu vay dugc sd hitu ngang nhau, cac bén
phai ky t&t ca cac théa thuan va tai liéu chuyén nhuong bat dong san dé hoac st dung
b&t déng san dé lam khoan bao dam phan vay ng. Méi s& hitu chi cé quyén xi ly nira
bat dong san cong déng clia minh tly y. Vi du: Bruce Buyer va Barbara Buyer, chong
va vo, 1a bat ddng san cong dong, hay Sally Smith va Jane Smith, ban tinh séng chung
da dang ky la bat ddng san céng dong. Vi du khac cho cac cap déng tinh: Sally Smith
va Jane Smith, vo/chdng, la bat dong san cong dong.

2. Bat Bong San Cong Dong véi Quyén Kiém Hudng:
Hinh thirc trao quyén sd hitu bat ddng san thudc s& hitu chung clia cap vg/chong hay
ban tinh s6ng chung. Hinh thi'c ndm gitt quyén sé hitu nay cé nhiéu déc diém giéng
vdi bat dong san cong dong nhung bd sung Ioi ich clia quyén kiém hudng tuong tu
nhu quyén sé hitu dugc ndm gilr khi mua nha chung. C6 thé cé céc loi ich vé thué khi
naém gili quyén sd hitu theo cach nay. Khi chi s hitu qua ddi, lgi ich clia ngusi qua
¢ chdm dut va ngudi con séng sd hitu tat ca cac Ioi ich ddi voi bat dong san do. Vi
du: Bruce Buyer va Barbara Buyer, chong va vo, 1a bat déng san cdng déng vai quyén
kiém hudng, hay John Buyer va Bill Buyer, cap vg/chdng, la bat dong san cong dong
véi quyén kiém hudng. Vi du khac cho cac cap dong tinh: Sally Smith va Jane Smith,
ban tinh séng chung da dang ky, la bat déng san cong déng vdi quyén kiém hudng.
. Quyén S& Hitu Chung:
Hinh thirc trao quyén sé hitu bat dong san thudc quyén sé hitu ctia hai ngudi trg 1én,
c6 thé da hoadc chua két hén hodc 1a ban tinh séng chung, vdi I0i ich nhu nhau, tuan
theo quyén kiém hudng vdi vai trd la (cac) chi nha chung con séng. Bong thoi phai co
duoc quyén sd hitu, theo cung cach chuyén nhuong va tai liéu phai trinh bay rd rang
y dinh tao di sdn mua nha chung. Khi chdi nha chung qua doi, quyén sd hitu bat dong
san ty déng dugc chuyén nhugng cho (cac) chd nha chung con séng theo thi tuc
phap ly. Do d6, bat ddng sédn mua nha chung khéng bi x ly tly y. Vi du: Bruce Buyer,
mot ngudi dan 6ng da két hdn va George Buyer, mot ngudi dan 6ng doc than, la cac
chli nha chung. Luu y: Néu mét ngudi da két hon tham gia vao viéc mua nha chung
khéng bao gém vo/chéng clia ngudi do, cong ty vé quyén sé hitu bao hiém quyén sé
hitu o6 th€ yéu cau vo/chdng clia ngudi dan éng hay phu nit da két hon do co duogc
quyén sd hitu d& déng y viéc mua nha chung mét cach cu thé. Cac quy téc nay ciing
sé& ap dung cho cac cap dong tinh da két hén va ban tinh séng chung.
4. Quyén S@ Hitu Nha Chung:
Hinh thdc trao quyén sé hitu bat dong san thudc quyén sé hitu clia bat ky hai ca nhan
n&o trd I1én vdi lgi ich theo ti 1&é khéng phan chia. Céac Igi ich theo ti 1& nay co thé khdng
bang nhau vé s& lugng hay thdi han va cé thé phat sinh tai cac thdi diém khac nhau.
M&i chdi nha chung s& hitu mét phan bat déng san duoc quyén hudng mét phan tuong
duong thu nhap tir bat déng san va phai chiu phan chi phi tuong duong. Méi déng cht
nha c6 thé ban, cho thué hay d€ lai di chic cho ngudi thira ké clia ho phan bat dong
san thudc vé ho do. Vi du: Bruce Buyer, mot ngudi dan éng doc than, déi voi 3/4 1gi ich
khong phan chia va Penny Purchaser, mot ngudi phu ni* doc than, doi véi 1/4 1gi ich
khong phan chia.
Céc cach khac dé duadc quyén sé hitu bao gom:
1. Ngudi Bugc Uy Thac clia Quy Tin Thac:
QuY Tin Thac 14 viéc sép x&p trong d6 quyén s& hitu bat déng san hop phap duoc
ngudi chuyén nhuong chuyén nhuong cho ngudi dudc goi la ngudi duoc Gy thac,
dugc ngudi dé ndm gili va quan ly vi lgi ich clia ngudi dugc chi dinh trong thda thuan
tin thac, dudc goi 1a ngudi thu hudng. QuY tin thac nhin chung khéng phai 1a thuc thé
c6 thé tu minh nam gili quyén sé hitu. Thay vao d6 quyén sé hitu thudng dudc trao
cho ngudi dugc Uy thac cta quy tin thac. Vi du: Bruce Buyer, ngudi dugc Uy thac cta
Buyer Family Trust.
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